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PETITION FOR REHEARING WITH 
SUGGESTION FOR REHEARING EN BANC 
FOR APPELLANT DENNIS DRUMMOND 

Appellant Dennis Drummond seeks, pursuant to Rule 40(a) 
of the Federal Rules of Appellate Procedure, rehearing, with a sug¬ 
gestion for rehearing en banc, from a judgment of this Court (Kauf¬ 
man, Chief Judge, Feinberg and Mansfield, C.JJ.) entered February 11, 
1975, affirming a judgment of the United States District Court 
for the Eastern District of New York (The Honorable Thomas C. 

Platt) convicting appellant of conspiracy to distribute heroin and 
sentencing him to five years imprisonment. 

On appeal, it was Drummond's position that Rule 6 of 
the Eastern district Plan for the Prompt Disposition of Criminal 
Cases* required dismissal of the indictment because, after a prior 
reversal on appeal,** the district court failed to give him a re¬ 
trial until one year and six days had passed. 

In its decision annexed to this petition, a panel of 
this Court accepted Drummond's interpretation that Rule 6 required 
a retrial within ninety days after the judgment of reversal became 
final. However, the painel in a most extraordinary opinion, placed 
a premium on the prosecutor's alleged ignorance of the law and 
on administrative negligence, and thus, found good cause for the 
delay. The Court notes that the District Judge assigned to the 
* The Rule states: 

Where a new trial has been ordered by the district 
court or a trial or new trial has been ordered by 
an appellate court, it shall commence at the earli¬ 
est practicable time, but in any event not later 
than 90 days after the finality of such order un¬ 
less extended for good cause. 

** This Court on July 5, 1973 reversed an earlier conviction ren¬ 
dered against Drummond due to prosecutorial misconduct. 



case on remand was at the time of the assignment engaged in a long 
complex criminal trial and refers to judicial precedents and Rule 9(a) 
of the Plan concerning the judge's responsibility for his own calen¬ 
dar.* However, without, further explanation, the panel passes over 
the judge 's failure-to act. in compliance with the rules of his dis¬ 
trict and moves onotofthe prosecutor's role in the case. 

The failure on the part of the prosecutor to act is 
considered by the panel to be blameless and excused because, con¬ 
trary to principles of law, of his "obvious misapprehension" of 
a rule that had become effective on April 1, 1973, four months 
before the reversal of the first judgment of conviction.** 

Held blameless too, is the Second Circuit's Clerk's 
office for its failure to follow the long established requirement 
for issuance of the mandate within 21 days of the Court,of Appeals' 
decision. This period of delay was found by the panel to be sub¬ 
stantial; no attempt was made to exc o i it. 

Surprisingly, the excuse for the delay is placed on the 
defendant and his lawyer, the only participant who apparently 
understood the Rule and attempted to comply with it. Thus, because 
the defendant was released on bail, he is penalized by a drmunui- 
tion of his speedy time rights, although the Court's rules make no 
such provision. Further, because counsel made no motion for either 

* The Court studiously avoids mentioning that the local 
rules for the Eastern District give cases on remand for a new trial 
a calendar preference and provide that the Chief Judge reassign 
cases which a district judge cannot timely try, and that other 
cases were removed from Judge Travia and reassigned in this period. 

** Procedures for adoption of the Plan began on October 1, 

1972, pursuant to Rule 50(b) of the Federal Rules of Criminal Pro¬ 
cedure. 
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a speedy trial or reassignment of the case, the defense is penalized 
although, under Rule 7 of the Plan, defense counsel is affirmatively 
relieved of the responsibility of making a motion for a speedy 
trial and the local rules place the sole burden of the reassign¬ 
ment process on the judge. 

ARGUMENT 

- -■ 

THE JUDGMENT OF THIS COURT SUSTAINING THE ORDER 
OF THE DISTRICT COURT DENYING THE MOTION TO DIS¬ 
MISS VIOLATES FUNDAMENTAL FAIRNESS, DUE PROCESS 
AND EQUAL PROTECTION OF LAWS. 

For twenty-five years the federal courts, including this 
one, have held that it is a violation of due process for the execu¬ 
tive and the Congress to fail to follow rules promulgated by them 
/fhich a. T fect rights of persons appearing before them. Ye llin v. 

United States , 374 U.S. 109 (1963); Vitarelli v. Seaton , 359 U.S. 

535 (1959); S ervice v. Dulles , 354 U.S. 363 (1957); Accardi v. 
Shaughnessy , 347 U.S. 260 (1954); Barrus Construction Co . v. N.L.R.B. , 
483 F.2d 191 (4th Cir. 1973); Hollingsworth v. Balcom, 441 F.2d 
419 (6th Cir. 1971); Donham v. Resor, 436 F.2d 751 (2d Cir. 1971); 
United States v. Leahey . 434 F.2d 7 (1st Cir. 1970); United States 
v. Heffner , 420 F.2d 809 (4th Cir. 1969); Schatten v. United States . 
419 F .2d 187 (6t.h Cir. 1969); Smith v. Resor . 406 F.2d 141 (2d 
Cir. 1969); United States v. Jones , 368 F.2d 795 (2d Cir. 1966); 
Pacific Molasses Cc . v. F.T.C. . 356 F.2d 386 (5th Cir. 1966); 

Liveright v. United Stat e.?. 347 F.2d 473 (D.C. Cir. 1965); Shelton 
v. United States , 327 F.2d 605 (D.C. Cir. 1963). 

The problem (of the failure of the military 
to comply with its own regulations] is only 
one aspect of the broader rule that when the 
sovereign has established rules to govern its 
own conduct it will be held to the self-im¬ 
posed limitation on its own authority, depart¬ 
ure from ..'.“ich denies procedural due process of law. 

V. Laird , 435 

F.2d 1065, 1071 (4th Cir. 1970). 




This Court has stated the same principle: 

We reach the same result [whether the rule is 
set by statute or regulation], however, because 
a validly promulgated regulation binds the gov¬ 
ernment as much as individuals subject to the 
regulation; and this is no less so because the 
governmental action is essentially discretion¬ 
ary in nature ... Indeed, the government's 
position would render nugatory the protection 
afforded servicemen by [the regulation] and 
cannot be reconciled with the fundamental prin¬ 
ciple that this is a government of laws, not men. 

Hammond v. Lenfest . 

398 F.2d 705, 715 
(2d Cir.), vacated 
on rehearing on other 
grounds, 3 98 F.2d 718 
(2d Cir. 1968). 

It is inherent in the content of these opinions that 
this principle is equally applicable to the judiciary. 

Unite d States v. Leahe y, supra , 434 F.2d at 9; Kino y v. District 
of Columbia , 400 F.2d 761, 764 (D.C. Cir. 1968). Indeed, the 
courts have refused to enforce criminal sanctions against tha 
party suffering due to a failure by a government body to follow 
its rules. E.g. Christoffell v. United States . 338 U.S. 84 (1949); 
Unite d St ates v. Jones , supra . 

In the case before this Court, the panel of this Court 
refused to dismiss the indictment pursuant to Rule 6 when its own 
opinion shows that no just cause for the delay existed. The opinion, 
referring to the Eastern District Plan and judicial precedents / 
reiterates the already accepted proposition that the trial judge 
controls his calendar and that he is responsible for cases before 
him. It refers to no reasons why the failure to fulfill the obli¬ 
gation here is excusable. Indeed, there is none. 
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As for the failure to is.sue the mandate timely, the panel 
noted this was "unexplainable delay," ignoring the mandatory require¬ 
ment for issuance of the mandate within 21 days, and earlier prece¬ 
dents holding that an accused will not be penalized due to admini¬ 
strative incompetence. United States v. Furey , bOG F.2d 33S (2d Cir. 1974), 

Lastly, as to the prosecutor, the Court says he "mis¬ 
apprehended the rule." This claim of misapprehension was never 
asserted by the prosecutor. Indeed, it was an untenable assertion since 
Rule 6 had been in effect for almost four months prior to the date of 
the reversal.* 

The excuse of misapprehension for failure to follow an 
unequivocally stated directive is not accorded by this Court to 
defense counsel. This Court has long adopted the principle that 
a defense counsel is responsible for knowing the law as it exists 
at the time of the trial in his client's case: 

We reject appellant's claim of error be¬ 
cause he failed to specify in his objection to 
the admission of the challenged evidence the 
Massiah or Escobedo issues on which he now 
seeks to rely. Defendant's trail occurred on 
October 26, 1964, several months after the 
decision of the Supreme Court in Massiah v. 

United States , supra, and Escobedo v. Stat e 
of Illinois , supra . which were handed down, re¬ 
spectively, on May 18 and June 22, 1964. It 
was to be expected that experienced trial law¬ 
yers, such as those who represented defendant 
at his trial, took note of these decisions and 
evaluated their relevance to defendant's post¬ 
indictment statements. 


* The formality with which these Rules were promulgated is 
also a factor to consider in requiring comprehension of them by 
the prosecutor. Indeed, courts have held that non-promulgated 
rules or press releases are enough to bind the governmental body. 
See United States v. Heffner , supra, 420 F.2d at 812. 
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In this case we see no reason for finding 
reversible error. In view of the fact that 
defendant had retained experienced trial coun¬ 
sel and that his trial postdated the Massiah 
and Escobedo decisions, the failure to object 
on the ground now advanced must be considered 
something more than a mere technical defect. 

United States v. Indivialio. 

352 F.2d 276, 279, 281 (2d Cir. 1965). 

This Court holds defense counsel to this strict rule and 
refuses to consider issues previously held to be reversible error 
where counsel fails to object (See United States v. Rose , 500 F.2d 
12, 17 (2d Cir. 1974) and United State s v. Mullings, 364 F.2d 173 
(2d Cir. 1966)), or even where he objects but fails to object in 
the precise terms required by a recent earlier decision (United 
States v. Jenkins , Doc. No. 74-2257 (2d Cir., February 10, 1975)) . 

Thus, this Court excuses in this case "misapprehension" 
of a four month old rule by the prosecutor, but as Indiviglio makes 
clear, does not do the same for defense counsel. Of this kind prac¬ 
tice, the Seventh Circuit has said: 

Although the trial judge has broad discretion 
when ruling on the relevance of proffered evidence, 
it is imperative that on any given issue the same 
standard be applied to both parties. It was error 
to give the prosecutor enough latitude to develop 
his fraud referral contention while applying a 
narrower standard of relevance to appellant's at¬ 
tempt to make a fair response to that contention. 

( United States v. barker 
447 F.2d 826, 832 (7th 
Cir. 1971)). 


* One exception to this burden upon defense counsel, created not by 
judicial precedent but by the Federal Rules of Criminal Procedure, is 
that appellate court may consider plain error affecting substantial 
rights without objection below. However, these issues are severely 
limited, generally including only those going to the integrity of the 
fact-finding process. E.g., United States v. Screws , 325 U.S. 91 (1945) 
United States v. Fields, 466 F.2d 119 (2d Cir. 1972). As Indiviglia 
makes clear, oven most constitutional issues, such as those under the 
Fourth, Fifth and Sixth Amendments, are not included. 
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Indeed in this very case, the Court chose to consider as 
a basis for affirmance of the conviction the fact that defense coun¬ 
sel got her client out on bail and did not request reassignment of 
the case or a motion for speedy trial. However, the rule explicitly 
makes it unnecessary for defense counsel to make such a motion to 
preserve his client's right under the Rules. he Rules assured her 
that her failure to make a motion would not adversely affect her client. 
This Court's holding to the contrary is effectively an entrapment. Moser 
v. United States . ?41 U.S. 41 (1951). See also Yellin v. United 
States , supra , 374 U.S. at 122-3; Hollingsworth v. Balcom , supra; 

United States v. Jones , supra .* 

What this Court has done in this case is to avoid appli¬ 
cation of the speedy trial rules by the creation of two standards — 
one for the Government counsel and a higher one for defense counsel. 

This difference in standard is a violation of fundamental fairness 
and equal protection. The dual standards coupled with this Court's 
refusal to enforce its rules against the Clerk and the district 
court is a violation of due process. 

CONCLUSION 

For the above stated reasons, the judgment of this 
Court should be vacated and the judgment of the 
district court reversed and the case remanded for 
dismissal of the indictment. 


* The opinion of the Court is also an improper and unjustified attack 
on the competence of a defense counsel who did everything that she 
should pronerly have done to protect her client. The outrageous posi¬ 
tion taken by this Court can only serve to discourage competent counsel 
from appearing in the Federal Courts. This must be contrasted with the 
solicitious attitude of the Court toward the prosecutor whose feelings 
are spared and must follow the rules only en futuro. Cf. United States 
v. Bowman , 493 F.2d 594, 597-8 (2d Cir. 19T3). Indeed, the "one mistake 
rule" articulated in Bowman and compounded here, demonstrates this Court's 
willingness to perpetuate its dual standard. 
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UNITED STATES COURT OF APPEALS 
Fob the Second Circuit 


No. 523—September Term, 1974. 

(Argued January 7, 1975 Decided February 11, 1975.) 
Docket No. 74-2264 


United States of America, 

Appellee, 

—against— 

Dennis Drummond, 

Appellant. 


Before: 

Kaufman, Chief Judge, 

Feinberg and Mansfield, Circuit Judges. 


Appeal from judgment of conviction for conspiracy to 
posses* and distribute heroin, in violation of 21 U.S.C. 
%% 841(a), 846, entered after jury trial before Thomas C. 
Platt, J., in the United States District Court for the East¬ 
ern District of New York. 

Affirmed. 

Phylis Skloot Bamberger, New York, N.Y. 
(William J. Gallagher, The Legal Aid So¬ 
ciety, Federal Defender Services Unit, on 
the brief), for Appedant. 

Paul F. Corcoran, Assistant United States 
Attorney (David G. Trager, Unitou States 
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Attorney for the Eastern District of New 
York; Paul B. Bergman, Assistant United 
States Attorney, on the brief), for Appellee. 


Feinbebg, Circuit Judge: 

Dennis Drummond appeals from a judgment of the United 
States District Court for the Eastern District of New York, 
Thomas C. Platt, J., convicting appellant of conspiracy to 
distribute heroin. 21 U.S.C. §§ 841(a), 846. Judge Platt 
sentenced appellant, under 18 U.S.C. § 4208(a) (2), to five 
years in prison followed by a special parole term of five 
years. This was the same sentence appellant had received 
from another judge after an earlier trial for the same 
offense. That conviction was reversed by us in United 
States v. Drummond, 4S1 F.2d 62 (1973). 1 On his second 
appeal to this court, appellant again does not challenge the 
sufficiency of the evidence against him. Rather, he argues 
that the delay in his retrial violated the Eastern District’s 
speedy trial rules and the United States Constitution. 
Appellant also complains of an evidentiary ruling. \Ve 
affirm the judgment of conviction. 

I 

Our prior opinion ordering a new trial was handed down 
on July 5, 1973. For some reason not disclosed in the 
record, the mandate of this court did not issue until Sep¬ 
tember 14, 1973, and was not received in the Eastern Dis¬ 
trict until September 19. In accordance with procedures 
then in effect a different judge—Judge Ira via—was that 
day randomly selected for the retrial. On October 1, Judge 
Travia began intensive proceedings in a criminal trial that 


1 A still earlier trial had resulted in a hung jury. 
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eventually lasted nine months, until July 5, 1974.* No 
further steps were taken in appellant’s case until April 12, 
1974, when it was called before Judge Travia and adjourned 
for three weeks. A few days later, appellant moved to dis¬ 
miss the indictment for failure to commence the retrial 
within the time period required by the Eastern District’s 
speedy trial rules. Early in May, Judge Travia denied the 
motion and, still engaged in the long criminal trial, reas¬ 
signed the case to Judge Platt, who was soon b oe sworn 
in as a district judge. A mandamus petition in this court 
seeking to prevent the trial was denied, without prejudice 
to consideration of the issue on appeal, on May 21, 1974. 3 
Appellant renewed the motion to dismiss before Judge Platt 
and for the first time also raided his constitutional right to 
a speedy trial. Judge Platt denied this motion, and trial 
commenced on July 11, 1974. 

II 

Appellant’s principal claim is based upon Rule 6 of the 
Eastern District’s Plan for Achieving Prompt Disposition 
of Criminal Cases (the Plan). That Rule reads, in per¬ 
tinent part: 

Retrials. 

Where a new trial has been ordered ... by an ap¬ 
pellate court, it shall commence at the earliest prac¬ 
ticable time, but in any event not later than 90 da;*s 
after the finabty of such order unless extended for 
good cause. 

Appellant’s argument is simple. The retria 1 here did not 
begin within 90 days “after the finality of” our order re¬ 


united States v. Bernstein, et at., 72 Cr. 587, appeal filed, 74-2328. 


3 Drummond v. Travia, 74-1666. 
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quiring a new trial 4 and there was no “good cause” for the 
delay. Therefore, the indictment should have been dis¬ 
missed. The Government responds that a rigid reading of 
Rule 6 as inflexibly directing dismissal if a retrial is not 
actually held within 90 days is impractical and unneces¬ 
sary. The Government argues that the Rule is part of an 
integrated speedy trial plan, which has as its goal the 
elimination of prosecutorial delay. Since the United Spates 
Attorney was at all times ready to try this case, Judge 
Platt correctly refused to dismiss the indictment. 

The diffi-ulty with the Government’s positior is that 
the language of Rule 6 is squarely against it. Rule 6 does 
not say, as do other Rules in the Plan, that the Govern¬ 
ment must be ready for trial within 90 days; 6 it says that 
the new trial “shall commence” by the specified time limit. 
Furthermore, Rule 5 of the Plan, dealing with excluded 
periods of delay, provides: 

In computing the time within which the government 
should he ready for trial under Rules 3 and 4, the fol¬ 
lowing periods should be excluded .... [Emphavis 
added.]* 

4 Appellant argues that the 90 days began to run on July 5. 1973, the 
date of this court’s prior opinion. We do not agree. See United Staten 
v. Femaidei, 480 F.2d 728, 729 (2d Cir. 1973), 456 F.2d 638 (2d Cir. 
1972). As will be seen below, it is not necessary to decide whether the 
90-day period commenced on July 26, 1973 (when the mandate should 
have issued in the absence of a petition for a stay) or on September 14, 
1973 (when the-mandate did tardily issue). 

5 E.g., Rule 4 provides, in part: 

In aU cases the government must be ready for trial within six 
months from the date of the arrest, service of summons, detention, 
or the filing of a complaint or of a formal charge upon which the 
defendant is to be tried (other than a sealed indictment), which¬ 
ever is earliest. [Emphasis added.) 

6 Rule 3 requires release of defendants in jail awaiting trial if the 
government is not ready for trial within 90 days from the date deten¬ 
tion began. Rule 4, quoted in note 5 supra, imposes a six-month readi¬ 
ness limit, with dismissal as the sanction for Government non-compliance. 
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No mention is made of Rule 6. It is true, as the Govern¬ 
ment points out, that its construction of Rule 6 was em¬ 
bodied in the Rule’s predecessor, which was part of the 
Second Circuit Rules Regarding the Prompt Disposition 
of Criminal Cases, adopted January 5, 1971 (Second Cir¬ 
cuit Rules). The provision governing retrials in the Sec¬ 
ond Circuit Rules merely defined the starting date of the 
six-month period during which “the time [for retriall shall 
run” and did not deviate from the general scheme of re¬ 
quiring only that the Government be ready for trial within 
defined time periods. 7 After promulgation of the Second 
Circuit Rules, however, the Federal Rules of Criminal 
Procedure were amended to require the federal district 
courts to adopt plans for the prompt disposition of crim¬ 
inal cases, subject to approval by the judicial council of 
the circuit. Fed. R. Crim. P. f>0(b). See Hilbert v. Booling, 
476 F.2d 355, 356 n.2 (2d Cir.) (en bunc), cert, denied, 
414 TT.S. 878 (1973). Rule 6 of the Eastern District Plan 
tracks the language of the retrial provision in the model 
plan circulated by the Administrative Office of the United 
States Courts in response to amended I ed. R. Crim. P. 
50(b) and is identical to the analogous rules adopted in 
the five other district courts in the circuit. 

As compared to the earlier Second Circuit Rule, Rule 6 
of the Eastern District Plan reduced the period allowed 
for retrial from six months to 90 days and substituted a 
command that the retrial commence by the specified date 
for the requirement merely that the Government be ready. 
It may be that those who accepted the Administrative Office 


7 Paragraph 6 of the Second Circuit Pules provided: 

If the defendant is to be retried following ... an appeal . . ., 
the time shall run from the date when the order occasioning the 
retrial becomes final. 

Paragraph 4 required the Government to be “ready for trial” within 
six months from specified times, upon pain of dismissal. 
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recommendation, including the Judicial Council, focused 
primarily on the former change rather than on the latter. 
Be that as ?t may, we do not see how the plain language of 
Rule 6 can >e ignored. Moreover, there is much to com¬ 
mend the change in emphasis embodied in Rule 6. The 
Government will be ready without delay to retry most 
defendants who obtain reversals on appeal. By hypothesis, 
the Government usually has recently concluded trials of 
these cases. Thus, to emphasize the Government’s need to 
be ready would generally he an empty formality. More¬ 
over, cases ordered for retrial are probably, though not 
necessarily, of older vintage than those scheduled for ini¬ 
tial trial. Accordingly, it would be in the public interest 
to try them promptly to avoid the risk that evidence might 
disappear or witnesses’ recollections be dimmed. 8 In short, 
both the plain language of Rule G and the policy behind it 
require us to reject the Government’s construction of the 
Rule. 

This, however, does not end the matter. Rule 6 provides 
that the period for retrial may be “extended for good 
cause.” In view of the rigidity of the command of Rule 6, 
we believe that in this case the escape hatch of “good cause” 
must be construed with an awareness of the practicalities. 
When the case was assigned to Judge Travia on September 
19, 1973, he was about to start proceedings in an unusually 

8 It is worth noting that the new Speedy Trial Act of 19,4, Pub. L. 
No. 93-619, 93d Cong., 2d Sess. (Jan. 3, 1975), 88 Stat. 2076, contains 
a retrial provision, which states: 

If the defendant is to be tried again following an appeal ... the 
trial shaJ commence within sixty days from the date the action 
occasioning the retrial becomes final, except that the court retrying 
the case may extend the period for retrial not to exceed one hundred 
and eighty days from the date the action occasioning the retrial 
becomes final if unavailability of witnesses or other factors result¬ 
ing from passage of time shall make trial within sixty days im¬ 
practical. 

18 U.8.C. $ 3161(e). 




complex criminal trial, which lasted nine months. See note 
2 supra. Once the schedule of a long, multi-defendant trial 
is fixed, a district judge cannot easily reschedule it to ac¬ 
commodate even another short trial. Appellant answers that 
Judge Travia might have transferred the Drummond case 
to a different judge sooner, or tried to squeeze it in be¬ 
tween sessions of the Bernstein trial. The first response 
is a strong one. We agree with the admonition of the First 
Circnit, quoting then Circuit Judge Blackman that: 

Where a multiple-judge court uses the individual 
calendar system, all judges must share responsibility 
for the prompt disposition of criminal cases, must 
employ a team approach to those cases, and, when 
necessary, must reassign them in order that they may 
be tried according to the commands of the Sixth 
Amendment and Criminal Rules 48(b) and 50. If a 
judge is otherwise long committed in another case or 
is delayed in getting to the criminal cases on his calen¬ 
dar by reason of illness, personal misfortune or press 
of other business, this obviously does not serve to toll 
the enforcement of the right to a defendant awaiting 
trial on that judge’s criminal calendar. 

See United States v. Fay, 74-1285, - F.2d - (1st 

Cir. Nov. 11, 1974), citing Hodyes v. United States, 408 
F.2d 543, 551-52 (8th Cir. 1969). See also United States v. 
Rucker, 464 F.2d 823, 827 (D.C. Cir. 1972) (McGowan, .7.); 
United States v. DeLeo, 422 F.2d 487, 495-9' (1st Cir. 
1970). Cf. United States v. Fernandes, supra, iO F.2d at 
729.* 

9 Moreover, Rule 9(a) of the Plar state*: 

Ihe court ha* sole responsibility for setting and calling cases for 
trial. Neither a conflict in schedules of Assistant United States 
Attorneys nor a conflict in schedules of defense counsel will be 
ground for a continuance or delayed setting except under unusual 
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On the other hand, the prosecution was ready to try 
Drummond again without undue delay and obviously mis¬ 
apprehended the change brought about by the Eastern 
District Plan adopted a few months before. The new Rule 
was a departure from the former requirement of prosecu¬ 
torial readiness only, which still permeated the rest of the 
Plan. Rule 6 does not mention any sanction for failure to 
comply with it and was adopted without any published 
focus on the change for retrials. Also, while we would not 
ordinarily regard a defendant’s inaction as significant in 
enforcing the speedy trial rules, 10 in the context of this 
case and on these facts, we point out that Drummond was 
free on bail throughout the relevant period 11 and made no 
request that the judge reassign the retrial. Finally, a sig¬ 
nificant portion of the delay here was not due to any failure 
in the district court but to unexplainable delay by this court 
in issuing the mandate. Under all the circumstances, we 
regard the relevant time period as extended “for good 
cause” until Judge Travia reassigned the case to Judge 
Platt and it was called by Judge Platt shortly thereafter. 15 


circumstances approved by the court and called to the court’s atten¬ 
tion at the earliest practicable time. Each judfjg will schedule 
criminal trials at such times as may be necessary to assure prompt 
disposition of criminal cases. The United States Attorney will 
familiarize himself with scheduling procedures of each judge and 
will assign or reassign cases in such manner that the government 
will be able to announce ready for trial. [Emphasis added.] 

10 Rule 7 of the Plan provides: 

Demand and Waiver Provisions. 

A demand by a defendant is not necessary for the purpose of in¬ 
voking the rights conferred by these rules. However, failure of a 
defendant to move for discharge prior to plea of guilty or trial 
shall constitute waiver of such rights. . . . 

11 Drummond is still ont on bail. 

12 The reassignment was made on May 3. Judge Platt was not actually 
sworn in untii May 17. He called the case on May 31. We regard the 
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Cf. United States v. Bowman, 493 F.2d 594, 597-98 (2d Cir. 
1974). Since Judge Platt was ready to try the case almost 
immediately, 1 * the command of Rule 6 was not violated. 14 
We stress, however, that we will not tolerate a delay of 
this sort occurring in the future. See United States v. 
Bowman, supra, 493 F.2d at 598. Both the United States 
Attorney and the judge to whom a retrial is assigned should 
closely monitor its progress. Otherwise, under the Speedy 
Trial Act of 1974, which establishes new outside limits for 
the commencement of retrials, see note 8 supra, the Govern¬ 
ment may face dismissals of indictments involving serious 
charges. 

Ill 

We turn now to the remaining issues in the appeal, which 
require less discussion. Citing Strunk v. United States, 412 
U.S. 434 (1973), and Barker v. Wingo, 407 U.S. 514 (1972), 
appellant argues that his constitutional right to a speedy 
and fair trial, as well as his rights under the Plan, were 
violated. However, the one-year delay was not excessive. 


brief period from May 3 to May 31 as involving sufficiently unique 
circumstances (the seating of a new judge) to serve to extend the 
period of Rule 6 “for good cause.” 

13 The judge so informed defense counsel on May 31, 1974, when the 
judge called the case. Counsel replied that defendant was moving for 
dismissal, not for an immediate trial. Accordingly, argument on the 
motion to dismise was set for June 14, but was apparently adjourned 
to June 21. On that date, Judge Platt orally denied the motion and 
set July 12 for the start of the trial. It actually began a day early. 

14 On this disposition, we need not deal with the Government’s claims, 
pressed at greater length in another appeal now pending in this court 
(United States v. Furey, 74-2266, argued Sov. 22, 1974), that the 
Eastern District Plan is unconstitutional and unauthorized by Fed. R. 
Crim. P. 50(b), which is also claimed to be invalid, and that, in any 
event, the Plan has been superseded by the Speedy Trinl Act of 1974, 
see note 8 supra, which, according to the Government, rejects a rigid 
requirement of dismissal. 
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United States v. Inf anti, 474 F.2d 522, 527-28 (2d Cir. la, 3). 
Nor is there any indication that the delay was caused by 
deliberate prosecutorial effort to postpone the trial. See 
Barker v. Wingo, supra, 407 U.S. at 531; United States v. 
infanti, supra. Moreover, appellant never moved for a 
speedy trial, although he was represented by counsel at 
all times and was not incarcerated. See Barker v. Wingo, 
supra, 407 U.S. at 528-29. 

Appellant does claim the delay prejudiced him because 
three defense witnesses could not be located. It is said that 
their testimony would support appellant’s claims that he 
had won at an all night dice game the marked money found 
in his possession at his arrest and that although he was 
at a co-conspirator’s house on the day all were arrested, 
iic hau nothing to do with any drug transaction. However, 
appellant was not in jail; the witnesses with whom he al¬ 
legedly lost contact were liis own acquaintances. In addi 
tion, two of the three witnesses added little to appellant’s 
case, merely cor oborating facts which Avere not materially 
in issue. The third, one James Clark, did corroborate ap¬ 
pellant’s story regarding his big gambling win. But ac¬ 
cording to appellant, that game had 15 to 20 players, many 
of whom he knew by sight. Yet appellant apparently made 
no effort to produce any of them except Clark. And as to 
him, there is nothing in the record to show that he would 
have been available had the retrial occurred sooner. 15 Fi¬ 
nally, appellant was permitted to read into evidence at the 
retrial the testimony taken at the earlier trial of these de¬ 
fense witnesses. Considering all the circumstances and 
applying the “ -flexible’ standards based upon practical 
considerations” prescribed by Barker v. Wingo. see Strunk 


15 Indeed, appellant testified that he had not seen Clark since "a couple 
of months after" his first conviction, well before the subsequent reversal 
and new trial. 
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V. United States, supra, 412 U.S. at 438, we find no denial 
of the constitutional right to a speedy trial. 

Appellant’s final argument is that the trial judge erred 
in admitting evidence of a prior narcotics transaction. 
Appellant was charged with conspiring on February 10, 
1972, with co-defendant Donald Days to distribute heroin. 
On that date, undercover agent Bernhardt was admitted 
to 210 Cornelia Street, Brooklyn, New York, where Days 
told him “the man” was waiting and that be wanted to 
make certain Bernhardt was go ng to show up “before he 
went to get the heroin.” There was evidence that appel¬ 
lant was six or seven feet away during this conversation 
and had arrived earlier in a brown Oldsmobile Toronado. 
After Bernhardt flashed a roll of money to show he could 
buy the heroin, Days took some of his own money from 
a grey metal box, gave it to appellant, and told him “it 
was all right to go get the stuff.” Appellant then left 
with the cash. The evidence in dispute concerns a simi¬ 
lar transaction one week earlier, when agent Bernhardt 
came to the same house vith money to buy heroin. Days 
first counted these bills, which had pre-recorded serial 
numbers, and then took currency from the same grey box, 
explaining that he used his own cash to purchase nar¬ 
cotics. He went ups:airs but soon returned, telling Bern¬ 
hardt that they would have to wait for delivery of the 
heroin. Some time later, the doorbell rang, Days again 
went upstairs and returned with heroin. Bernhardt paid 
him and left. Shortly after that, the same Oldsmobile 
Toronado already referred to was seen to depart. 

Appellant claims that since there was nothing to con¬ 
nect him with the February 3 transaction, admitting evi- 
, dence of it was prejudicial error. We do not agree. Tin* 
methods of operation on February 3 and 10 were the 
same. The same automobile that appellant admits driv¬ 
ing on February 10 was seen at 210 Cornelia Street on 






February 3. Some of the pre-recorded money from the 
February 3 transaction was found on appellant when he 
was arrested. This was enough to allow the jury to find 
that appellant also was involved with Days on February 3 
in a plan to distribute heroin The judge charged that 
only if the jury o found, could it consider the evidence 
as relevant to the February 10 conspiracy and even then 
only on the issue of appellant’s knowledge and intent with 
regard to the February 10 conspiracy. This was not error. 
United States 7. Miller, 478 F.2d 1315, 1318 (2d Cir.), 
cert, denied, 414 U.S. 851 (1973); United States v. Deaton, 
381 F.2d 114, 117-18 (2d Cir. 1967). United States v. 
Falley, 489 F.2d 33, 37-33 (2d Cir. 1973), relied on by 
appellant, is not at all the same, since the evidence ob¬ 
jected to there concerned a narcotics transaction with 
which the defendants concededly had no connection. 
Moreover, the trial judge could properly find here that 
the probative value of the evidence of the February 3 
transaction sufficiently outweighed its prejudicial effect 
to justify its admission. 

Judgment affirmed. 
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